
Escrow – controlling cross-border transaction risk 



Consequently, cross-border transaction risk can come  
in many different forms, including regulatory, tax, legal, 
accounting and counterparty performance risk.

Companies look to their financial, legal and tax advisors for help 
in assessing these risks and developing suitable controls for 
them in a cost-efficient and timely manner. Banks can therefore 
play a valuable part in not only facilitating their clients’  
cross-border transactions, but also making them aware of the 
potential risks they face when undertaking such transactions.

Risk mitigation tools

Some of the more common ways to manage risk in these 
situations include using bank guarantees (or standby Letters 
of Credit), insurance policies or escrow accounts. Deciding 
which tool to use is dependent on the client’s priorities; 
however, it is important to bear in mind a number of factors 
outlined in the table opposite.

Escrow allows multiple parties to safeguard their funds with 
a neutral agent, pending the completion of the underlying 
transaction. The funds are controlled by the agent on behalf 
of the parties and are paid out upon the fulfillment of the 
conditions outlined in the escrow agreement.

Managing risks with escrow
In today’s market, with corporates looking to effectively deploy excess liquidity through acquisitions, expansion or new 
ventures, risk management is more critical than ever. Transaction risks increase when entering new markets and dealing  
with unfamiliar counterparties. However, these are often overlooked in the quest for growth and opportunity.
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Banks can play a valuable part in not only 
facilitating their clients’ cross-border  
transactions, but also making them aware 
of the potential risks they face.

Bank guarantee

•  Transfers counterparty risk to a rated financial institution

• Has a straightforward drawdown process

• Utilises a client’s credit facilities with the bank.

Insurance

• Transfers counterparty risk to a rated financial institution

•  Has a claims process which can be lengthy and cumbersome

• May have expensive premiums. 

Escrow

•  Mitigates counterparty risk through liquid assets, like cash, 
 held with an agent bank

•  Releases escrow in a straightforward manner upon fulfilment  
of the conditions of the underlying agreement

• Is low cost, in terms of fees

•  Allows for the generation of a return on underlying cash assets.



Escrow in M&A

When clients are pursuing institutional growth through a 
merger or acquisition, they need to understand the risks  
at each stage of the transaction, namely: 

The transaction bid 
Good faith escrow deposits can be used to show potential 
targets that the acquirer has the financial capacity for the 
transaction, thereby reducing the risk of the bid being 
declined. In some cases, this confirmation of financing  
may be linked to regulatory requirements, such as in the  
UK Takeover Code.1

Transaction pre-closing 
If the client is looking to finance their acquisition through 
the bond markets, an escrow account can be used to  
hold the debt proceeds pending the completion of the 
transaction. This gives assurance to the bond investors  
that the proceeds will only be used for the acquisition and 
can be returned by the escrow agent if the transaction is  
not completed.

Regulatory review and approval is also becoming 
increasingly common in cross-border acquisitions, as 
governments seek to address concerns around job loss, 
strategic asset protection and monopolies. This can lead  
to lengthy reviews by foreign investment regulatory bodies 
and anti-trust and competition authorities. 

To mitigate the regulatory risk, both the buyer and the seller 
can hold part of the acquisition funds in an escrow account, 
pending approval. Similarly, break-up fees are often 
negotiated into the sale agreement if the regulatory 
approvals are not forthcoming.
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Transaction post-closing 
Although a potential target may be well known to an 
acquiring company, the purchase price could be linked to  
a number of variables, such as share price fluctuation, tax 
liabilities and asset valuations. These are not always known 
upfront in the transaction, especially if the target is an 
unlisted company. Therefore, an escrow account can play 
an effective role in mitigating this risk, by holding back part 
of the purchase price until the target’s representations and 
warranties are confirmed.  

1General principle five of the code provides that an acquirer must announce a bid only after ensuring that they can fulfil, in full, any cash consideration that is offered.
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Selecting an escrow provider

It is important to bear in mind the following criteria when choosing an escrow provider: 

Financial strength

Escrow accounts are not 
‘bankruptcy remote’; contracting 
parties are taking on the 
institutional risk of the escrow 
agent. The credit rating and 
balance sheet strength of the 
escrow bank becomes an 
important factor when large 
amounts or long tenors are 
involved in the transaction. 

Expertise

Legal documentation is a crucial 
component of escrows, as it lays 
out the enforceable framework for 
custody and release of escrow 
funds, as well as the mechanism for 
handling disputes between the 
contracting parties. Clients will 
need the expertise of escrow banks 
who can negotiate the legal terms 
to suit their particular transaction.

Efficiency

Client transactions requiring an 
escrow can often be time-sensitive, 
requiring onboarding and account 
set-up in a matter of days rather 
than weeks. This means that clients 
should choose an escrow provider 
that is efficient and responsive.

Escrow in construction and project finance 

For construction contracts, pre-funding project costs  
into an escrow to be withdrawn upon achievement of 
pre-defined milestones can be cheaper than issuing 
construction bonds, bank guarantees or Letters of Credit. 
Escrows protect against failure to complete the project due 
to insolvency of the contractors, or the job’s failure to meet 
contract specifications, while providing the necessary 
visibility of funds to cover accrued costs.  

In long-term project finance structures, escrow can be used 
to receive and consolidate funds swept periodically from 
on-shore collection accounts. Escrows are held off-shore, 
providing a stable legal framework and security to the 
lending syndicate of ability to pay future loan obligations.

Escrow in cross-border joint ventures 

Companies may choose to enter new markets through joint 
ventures and can benefit from the experience and knowledge 
of a local partner. In some countries, having a joint venture may 
be a regulatory requirement, as limits are sometimes placed on 
the foreign ownership of regional industries. 
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Escrow structures can play a role in the start-up costs in setting 
up a joint venture, allowing a neutral party to make payments 
on behalf of the partners. An escrow provides a company with 
the reassurance that project partners have placed cash in 
escrow equal to their relative shareholding. 

For firms providing intellectual property or patented 
technology to the joint venture, an escrow can be used to 
channel royalties to the foreign party. To ensure an equitable 
distribution of profits, the joint venture partners can also use  
an escrow account to hold the dividends until accounting  
and regulatory approvals are in place to distribute them. 
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•  Escrow accounts can be a key risk mitigation tool, facilitating the safekeeping of assets with 
an independent third party while a transaction is executed

•  Utilising excess liquidity effectively providing return on balances while protecting against 
counterparty, regulatory, legal or credit risks

•  Work with a provider backed by financial strength, while providing expertise to quickly and 
flexibly structure agreements and provide support throughout the deal lifecycle. 

Key takeaways
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